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NATURE OF THE CASE 
Lola Bartell petitioned the probate court for a 
determination that she is an omitted spouse who is entitled 
to the intestate share of a surviving spouse pursuant to 
provision of Utah Uniform Probate Code 75-2-301, and now 
appeals from an Order of the Court which denied her petition. 
COURSE OF PROCEEDINGS 
Lola Bartell, seeks reversal of the Order which 
found her not to be an omitted spouse under the will of her 
deceased husband and to direct the lower court to find her to 
be an omitted spouse entitled to an intestate share. 
STATEMENT OF FACTS 
Lola Bartell, Appellant, is the surviving spouse of 
Ernest A. Bartell (Tr 4) who died in 1984 at age 72 (R 1), 
and they were married 26 months before his death (Tr 9 and 26). 
He had married his first wife, Cindy, in 1940 (Tr 74), when 
he was 28 and she was 33; a first marriage for him and a 
second marriage for her (Tr 75); and no issue was born (Tr 75). 
In 1963 at age of 51 Ernest and Cindy executed separate wills 
leaving all the property to the survivor, and in absence of 
a surviving spouse the estate of each was to go one-sixth each 
to his elder sister, a neice, a sister-in-law, and three 
brothers-in-law (Tr 93). Cindy died after a long illness in 
1981. Ernest, age 69, met Lola, age 54, in August 1981 (Tr 8), 
and they married in February 1982 (Tr 9). During the marriage 
Ernest from time to time transferred stocks and accounts into 
joint tenancy with Lola totaling about $205,255.41 (Tr 26). 
Not transferred in joint tenancy were his home in Ogden where 
they lived since marriage; an account of $12,000; two older 
vehicles and the household furniture. She received $24,905.00 
from six life insruance policies which were payable to next 
of kin (R 45 and Tr 26). 
Lola filed a petition in the probate proceeding for 
her intestate share as a spouse omitted from the 1963 will 
(R 16). Upon trial of the issues there was testimony of four 
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witnesses to statements of the decedent that Lola would have 
his house in Ogden and she would not need her house in 
Bountiful. No other witness testified as to decedent's 
intention regarding the house. The Court found that decedent 
was an "intelligent, alert and meticulous11 man who knew what 
he was doing and that if he wanted Lola to have the house he 
would have transferred it to her or changed his 1963 will. 
The Court said that while it is a fair argument that if the 
decedent wanted his other relatives and in-laws to have 
anything he would have left money, not the house, to be divided 
six ways, yet the court had reason to believe the house had 
sentimental value and the decedent thought the relatives should 
dispose of it and dispose of the proceeds of sale because 
they helped build it (R 85-86). The testimony as to the 
persons who helped build the house was that of a brother-in-
law, Ferris Kennedy, who said he assisted Ernest in building 
the house, and that Ernest had assisted Ferris in projects. 
Ernest did not offer to pay Ferris for the assistance because 
Ernest had lent $500.00 to Ferris and Florence Kennedy who were 
in the process of paying it back over quite a number of years, 
and nthey (Ernest and Cindy) said forget it, you have more than 
earned the little bit of balance you owe.11 A brother of 
Ernest, named Art, also assisted in contruction and lived on 
the construction site for a time (Tr 101-102); however, as 
appears from the testimony of Art's daughter, Brenda Hishop, 
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her father had an alcohol problem (Tr 108) and that in 1963 
she talked to Ernest and Cindy about the wills and was told 
that the reason Brenda was named in their wills was that Art 
was an alcoholic having difficulty and that they were sure 
they would be outliving Art (Tr 115). Brenda said she was 
placed in guardianship as a minor because her father could 
not care for her and her brother (Tr 108). The only other 
person assisting in construction was Cindy. 
There was no testimony that Ernest ever mentioned 
leaving the house to anyone other than his second wife, Lola, 
after the death of his first wife, Cindy. The testimony that 
Ernest desired Lola to have the house was that of Lola, and 
three acquaintances of Ernest, who were Richard Heaton, Doris 
Ashby and Eldon Ellis. 
RICHARD HEATON (Tr 50-58) 
Mr. Heaton presently is a real estate salesman who 
previously was financial vice-president of Mountain West 
Savings for 21 years before retiring. He had known Ernest 
since the late "fifties'1 and for years associated with Ernest 
at his church where Heaton was High Priest Quorum Group Leader 
and Ernest was Secretary-Treasurer. He knew Cindy during 
the time of her illness and death. He met Lola and continued 
to see her when she came to church with Ernest during the 
courtship, and he attended the wedding ceremony (Tr 53). 
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When Ernest announced that he and Lola were to be married, 
Heaton inquired whether Ernest would be staying in Ogden, or 
moving to Bountiful, to which Ernest replied that Lola had 
a home in Bountiful which he was encouraging her to rent or 
sell and that she was going to come and live with him in 
Ogden in the home there (Tr 54). Thereafter Heaton observed 
the relationship to be nvery, very congenial, very compatible 
and enjoyed each other...and they would attend church and 
everything looked very finelft,(Tr 54). 
DORIS ASHBY (Tr 58-66) 
Mrs. Ashby became acquainted with Ernest and Cindy 
in 1967 when they started square dancing, and she saw them at 
least once a week. She said that Cindy was ill for about 
two years before her death (Tr 60). She met Lola at church 
with Ernest and continued to see her at least weekly at church 
or square dancing with Ernest. She had several conversations 
with Ernest with respect to his relationship with Lola. On one 
occasion !lhe had been down helping her with her house, and 
he says he had been helping her with her house... and I said 
what's she going to do with her house? And he says well, I 
told her she could either rent it or sell it, she wouldn1t need 
it, she would have mine11 (Tr 61). She said that Ernest's 
attitude and appearance changed after he met Lola, even though 
Cindy was a wonderful person, she was quiet and reserved. 
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,fBut after him and Lola got going together, I found out Ernie 
had quite a sense of humor and he was just much more livelier, 
he really seemed like he was a much younger man" she testified 
(Tr 62). Doris and her husband took several trips with Lola 
and Ernest, shared motels and houseboats and lfthey got along 
marvelously". On cross examination, Doris repeated the previous 
discussion with Ernest about the house and she said ,fyes, 
he said that she had his now, he didn't care what she did 
with her house because she had his" (Tr 64). 
ELDIN ELLIS (Tr 66-73) 
Eldon Ellis is a retiree of Hill Air Force Base who 
became acquainted with Ernest and Cindy in 1970 and visited 
with them at least weekly thereafter. Ellis met Lola during 
her courtship with Ernest, attended their wedding and continued 
to socialize with Ernest and Lola at square dancing, camping, 
and boat trips. He testified that they got along real well 
(Tr 68). On one occasion, March 16, 1982, Ellis was visiting 
at Ernest's home while their wives attended a club meeting 
Ellis testified. "And we got talking and he says 'you know, 
he says if anything happens to me, Lola gets the house. And 
she won't have to worry about money" (Tr 69). 
LOLA BARTELL (Tr 4" ) 
Lola Bartell testified that she met Ernest in August 
1981. Her previous marriage terminated by death of her first 
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husband five years prior thereto, and by said previous marriage 
she had four children. Lola was working as a medical assistant 
in Bountiful earning about $1300.00 per month and living in 
her family home at Bountiful, doing fine and not searching 
for a husband (Tr 5). She was introduced to Ernest by his 
relative and they began square dancing twice a week and dining 
together on Sundays either at her home or his (Tr 6). The 
second week after their meeting, Ernest asked Lola to marry 
him, and continued to urge her in this regard. Her testimony 
was: 
lfAnd then we had been going together for a month, and 
he said "come on, now, I am serious, why don't you 
quit work and marry me". And I said, "What would I 
do with everything that I have?" And he said "Well, you 
won't have any trouble getting rid of your house. We 
will get Linda to sell that." This was Sylvia's 
daughter-in-law at the time. And I said "oh, Ern," I 
said, "let's wait a while." I said "we can't get 
married, you have got to at least let a year go by 
before you think about getting married." 
Q. And did he accept that? 
A. No, he kept after me. He wanted to get married. 
He said "I am not going to live alone." He said "I want 
to marry, but I want to marry you."" (Tr 7) 
They were married February 27, 1982 at Bountiful (Tr 9), she 
was 54 and he was 69, in excellent robust physical condition 
(Tr 8). In preparation for her move to Ogden, Ernest was 
assisting in moving and he said to her "I think that you should 
sell some of this or give it to your kids, or do what you want 
with it because there is no sense of bringing anything up to 
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Odgen, we have to duplicate, everything up there is yours.'1 
(Tr 10). With respect to whether she should keep or sell her 
home, after a discussion in the presence of her daughter as 
to whether Lola would need it again if Ern died or it doesn't 
work out, Ernest replied: "she won't have to worry about 
that, she will have a home in Ogden" (Tr 10). He wanted Lola 
to sell her Bountiful home and get a tax break and then if 
they later sold the Ogden home to move to a condominium they 
could get a tax break on that (Tr 10). They visited Lola's 
children frequently and he enjoyed them (Tr 11). She identified 
Exhibit 1 (R 71) which lists the transfers into joint tenancy 
with Lola made by Ernest showing 11 transfers at 7 different 
banks, dating from December 1981 to January 9, 1984, and 
totaling $181,597.16. Also on May 18, 1982, he transferred 
three certificates of stock in Utah Power & Light Company for 
a total of 1229 shares of the value of $23,658.25 into joint 
tenancy with Lola (R 72). The only transfers in joint tenancy 
of which Lola had any knowledge during his lifetime was the 
last one on January 9, 1984, for $30,000.00 (Tr 12) and the 
stock (Tr 13-14). Ernest first became ill in October 1983, 
from a stomach complaint for which she urged him to seek 
medical advice and in November he underwent surgery for an 
aneurism from which he seemed to improve but contracted 
hepatitis from blood transfusions. Thereafter he had good days 
and miserable days and finally was hospitalized two weeks 
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before his death on April 18, 1984 (Tr 16). Lola had no 
knowledge of any will until after his burial, when his neice, 
Brenda, mentioned that he had a will (Tr 18). 
Lola testified further as to conversations with 
Ernest about the Ogden home. While they were working hard 
in the yard one day he commented that she "just work the socks 
from me11 and "I will never have to worry about you caring for 
this yard because you are a harder worker then I am", and that 
she wouldn't have to worry about the sprinking system because 
the neighbor is good to help with that (Tr 18). 
Another time, when Lola was admiring a large painting 
in the home which was made by Cindy's cousin, Anita, Ernest 
said, f,this won't be yours, we promised Anita when both of 
us died it would go to her,...you will have to find something 
to hang there" (Tr 19). She also had requested Ernest to 
replace the carpet and he said, "it is a good carpet; I don't 
feel up to tackle a job like that; you will have to do that 
when I am gone" (Tr 19). Another day after they had finished 
cleaning the yard on the extra lot next door, Ernest said: 
"you will never want to sell the lot without selling the house 
first or you will never get rid of the house (Tr 20). 
Witnesses called by respondent made no reference to 
any statement of Ernest with respect to disposition of his 
estate after he met Lola. Pertinent testimony of respondent's 
witnesses are summarized: 
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FLORENCE ALKEMA KENNEDY 
Mrs. Kennedy is the only sister of Cindy. Cindy was 
married to one, Albert Smith whom she divorced and married 
Ernest in 1940. Cindy worked for thirty years of her 40 year 
marriage to Ernest (Tr 76). When asked if she knew "of any 
reason at all that Ernest would want to abandon or disinherit 
his...either his sister, his neice or any of Cindy's family," 
she responded: "No, because we were Ernie's family, Cindy's 
family; we were Ernie's family, too" (Tr 83). When asked if 
she knew of the relationship between Ernie and his neice, 
Brenda, after Ernie married Lola, she said "Well, I know 
that Ernie was still fond of Brenda and the children. I don't 
know any details" (Tr 84). 
FERRIS KENNEDY 
Ferris Kennedy is the husband of Florence Kennedy 
(Cindy's sister). He said that construction of the home began 
in 1957 or 1958 and took three years to finish. Ernie did the 
work primarily and Ernie's brother, Art, did considerable 
amount of work (Tr 101). Ferris said that he talked with 
Ernest about eight months after he married Lola, and asked 
if Ernest was going to move to Bountiful and Ernest responded 
"that's her home and I have my home" (Tr 104). Again, about 
a year after the marriage, Ferris asked Ernest: "Well, are 
you still going to maintain the home in Bountiful as well as 
the one in Ogden?", to which Ernest replied: "Oh yeah, just 
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in case this thing doesn't work out we will both have a place 
to go11 (Tr 105). However, Ferris said there was no indication 
at that point that the marriage was not working out. 
BRENDA HISHOP 
Brenda is the daughter of Ernest's brother, Art. 
She said that as a little girl she was living with a guardian 
in Heber and that Ernest and Cindy came to visit her and her 
brother and brought them gum. Her brother died after Cindy 
died. When she was 18, Bartells invited her to stay with 
them and go to Weber College (Tr 109). After her marriage she 
would see Bartells at least once a week. When asked about 
Bartells' intelligence she said: "Both of them were very 
alert, sharp people. They had many periodicals in their 
home, National Geographic, Time or Newsweek. I am not sure 
which weekly one they had. They both read the paper every 
evening" (Tr 113). She said Ernest was meticulous in that 
when bills came in they were set on a desk by the telephone, 
later placed in a box and at income tax time he would spread 
them out on the dining table for the two or three days it took 
him to do his income tax (Tr 114). Brenda said that in 1963 
the Bartells told her about the wills and that she was named 
in the wills for the reason that her father was an alcoholic 
and they were sure they would be outliving her father. She 
was to share with her brother, Bob, who was not named in the 
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will because of his "incompetence" (Tr 116). In the fall of 
the year after Cindy's death she was talking with Ernest 
during the time he was dating Lola. She testified: 
"And I told him, I said fUncle Ern, you know, there are 
many stories that I have heard with second marriages and 
financial conditions that unless there are specific 
things stated that there can be lots of problems.1 And 
I just said, 'you know1, I told him about an example. 
And he said - he just laughed it off 'don't bring that 
up, I have got the will'. I mean he jiast passed it off 
very lightly." (Tr 117) 
SUMMARY OF ARGUMENT 
The will of the Decedent made in 1963 in no way 
provided for his spouse, Lola Bartell, whom he met 18 years 
later. Transfers to himself and Lola in joint tenancy by the 
decedent of accounts and stock over a two year period 
unaccompanied by any statement or evidence that this was 
in lieu of a testimentary provision should not deprive his 
spouse of her intestate share. The undisputed evidence that 
decedent expressed his desire to his spouse and three dis-
interested witnesses that she was to have his home in Ogden, 
is compelling evidence that the transfers in joint tenancy 
were not intended as a provision in lieu of a testamentary 
share, where his spouse left a secure occupation and long 
established residence in Bountiful to go to Ogden and live 
with decedent upon his representation that Ogden would be her 
new home. 
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There was no evidence to support the trial court's 
conclusion that because one of six residuary legatees 
assisted decedent and his first wife in building the home, that 
decedent intended that his sister, a neice and four in-laws 
should sell the home from under the spouse and divide the 
proceeds. 
The issue should be the determination of the intent 
of the decedent and not what others feel in equity his intent 
should have been. Nor should the amount of transfers in joint 
tenancy, without more, be deemed to be in lieu of a testamentary 
disposition. 
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ARGUMENT 
POINT I 
THE DECEDENT'S WILL OF JANUARY 11, 1963, IN NO 
WAY PROVIDED FOR HIS WIFE, LOLA, WHOM HE FIRST 
MET IN AUGUST 1981. 
The pertinent statute is: 
"75-2-301. Omitted spouse. — (1) If a testator fails 
to provide by will for his surviving spouse who married 
the testator after the execution of the will, the omitted 
spouse shall receive the same share of the estate he 
would have received if the decedent left no will unless 
it appears from the will that the omission was intentional 
or the testator provided for the spouse by transfer out-
side the will and the intent that the transfer be in lieu 
of a testamentary provision is shown by statements of 
the testator or from the amount of the transfer or other 
evidence. 
(2) In satisfying a share provided by this section, 
the devises made by the will abate as provided in section 
75-3-902." 
While this Court has not decided a case construing the issue 
in this case, it stated in Christensen v Christensen 655 P2d 
646 (1982): 
"Although the Uniform Probate Code does not achieve its 
result by specifying revocation of the will, its require-
ment that an omitted spouse not provided for in the will 
receive the share he or she would have inherited by 
intestacy clearly reflects a familiar and long-standing 
feature of the law of wills." 
Since the will was made some 18 years before he met Lola Bartell, 
there is no dispute that he failed to provide for her by will. 
Also there are no statements of the Testator that any transfers 
were in lieu of a testamentary provision. This leaves the 
question as to whether the amount of the transfer shows an 
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intentional omission and the intent that the transfers be in 
lieu of a testamentary provision. 
POINT II 
THE TRANSFERS INTO JOINT TENANCY OF ACCOUNTS AND 
STOCK DO NOT SHOW AN INTENTION THAT THESE WERE 
IN LIEU OF A TESTAMENTARY PROVISION. 
There was no evidence, other than the fact of 
transfer into joint tenancy of about $181,597.16 in accounts 
at 7 different banks over a two year period and a transfer of 
$23,658.25 worth of Utah Power & Light stock two years before 
his death, as to the intention of the testator in making the 
transfers. The only knowledge that Lola had of any of the 
transfers was the last one in January, 1984 for $30,000.00 and 
a transfer of the stock (Tr 13). She also had no knowledge 
of a will until after Ernest's death (Tr 18). The insurance 
proceeds of about $25,000.00 were paid to Lola as next of kin 
(Tr26). 
POINT III 
THE DECEDENT DID NOT TRANSFER THE REAL PROPERTY 
AND FURNISHINGS INTO JOINT TENANCY, BUT THE ONLY 
EVIDENCE PRESENTED SHOWED HIS INTENTION THAT LOLA 
WOULD INHERIT THE SAME. 
As reviewed in the statement of facts, supra (pages 
2-3) there was testimony from three disinterested persons who 
knew Ernest, his first wife Cindy, and later Lola, that Ernest 
intended for Lola to inherit the house and furniture. No one 
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testified otherwise. His neice, Brenda testified to a conver-
sation with Ernest before he married Lola where she told him 
there are many stories she "heard with second marriages and 
financial conditions that unless there are specific things 
stated that there can be lots of problems11 and he just laughed 
it off saying fldonft bring that up, I have got the will11 (Tr 117). 
Assuming that Ernest made this statement before marriage, it 
is difficult to glean therefrom how his will of 1963 could 
meet problems of second marriages and financial conditions. 
The 1963 will left everything to his wife, Cindy, or if she 
did not survive, then to his sister, his neice, a sister-in-law 
and three brothers-in-law, one-sixth to each. The will 
certainly would not solve problems of a divorce, and would not 
solve problems of inheritance unless specifically stated. 
Brenda, herself said lfthat unless there are specific things 
stated that there can be lots of problems11. Nothing was 
specifically stated as it related to Lola or a remarriage. 
When he npassed is off very lightly11 in this conversation with 
Brenda, it is an indication that he had no intention of confiding 
in her any details and sought to avoid further discussion in 
relation thereto. Brenda had also testified that even as to 
monthly bills, flThey were quite private about it. I didn't 
ever know things and I know about the only things there would 
be like a power and light bill or telephone bill" (Tr 114). 
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POINT IV 
THE CONCLUSION OF THE COURT THAT BECAUSE ERNEST 
WAS DESCRIBED AS BEING INTELLIGENT, ALERT AND 
METICULOUS, AND HE KNEW WHAT HE WAS DOING IN NOT 
TRANSFERRING THE HOME TO LOLA OR LEAVING IT TO 
HER BY WILL SO THAT THE RELATIVES COULD DISPOSE 
OF IT AND THE PROCEEDS OF SALE IS NOT SUPPORTED 
BY EVIDENCE OR LOGIC. 
The trial court in his oral findings which are 
reflected in the written findings stated: 
flThe decedent is described by just about everybody as a 
man who knew what he was doing. He was intelligent, alert, 
meticulous. Because of that, and because he did evidence 
a pattern of giving to his wife, and transferring properties 
to her, it is my impression that had he wanted to transfer 
the house, he would have done it. Had he wanted her to 
have everything, he would have changed his will. He 
didn't die a sudden death. He was ill a period of time. 
He knew he was ill. At that time if he wanted to clear 
up any affairs that he thought were loose ends, he could 
have done it. At that time if he had intended to transfer 
the house that would have been the time to do it. I see 
that as evidence that he intended that to pass by his 
previous will. 
The argument was raised if he intended to do it that 
way, he would have given the house and some money to the 
wife and cash to the rest of the people because it would 
be more easily distributed. I think that's a fair argument. 
That was well made. But I think on the other hand there 
is reason to believe that the house itself may have been 
a sentimental item to him that he thought they should 
dispose of it and dispose of the proceeds of the sale, 
because they all helped build it." (Supplemental Transcript 
2 and 3). 
We analyze the evidence as it relates to the state-
ments of the court. First as to intelligence, the neice, 
Brenda said !lBoth of them were very alert, sharp people11 who 
had many periodicals including National -Geographic and either 
Time or Newsweek and they both read the paper every evening 
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(Tr 113); she also said that in 1963 Ernest prepared his own 
tax returns but it would take two or three days to do that 
(Tr 114). Mr. Ellis a friend answered affirmatively when asked 
if Ernest was fully possessed of his faculties, seemed to be 
bright and intelligent and knew what he was doing (Tr 70); 
but answered in the negative when asked if Ernest ever studied 
law or knew anything about an omitted spouse statute (Tr 73). 
Mr. Heaton testified that Ernest was good at keeping church 
records; was meticulous and alert in keeping the records; and 
that he had been a captain in construction with the Seabees 
(Tr 56). Lola Bartell was asked by respondent's counsel if 
Ernest was intelligent and astute as far as business matters 
were concerned and she answered "yes, but he could be wrong.... 
But if Ernie thought he was right he never investigated to 
find out if he wasn't11 (Tr 38). 
There was no detail indicating that such intelligence, 
alertness or meticulous behavior would have caused him to 
refrain from writing a new will so that his new, beloved wife 
could be evicted from the home he invited her to share in order 
that six persons who had never before been the lifetime recipients 
of his bounty, could sell the house and furniture, divide the 
money and send Lola back to Bountiful to start all over. 
While Ernest was described as intelligent, alert and 
meticulous, no one described him as devious or dishonest. To 
attribute to him the secret intention of not changing his will 
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so that the wife he promised to leave the house and furniture 
would be deceived is to label him dishonest, cruel, and 
uncaring. He was frank in telling Ferris Kennedy that Ferris 
would get no pay for helping on the house because of a small 
balance due on a $500.00 loan (Tr 107). Ernest was frugal with 
others but not his wife. 
The former statute, before adoption of the Uniform 
Probate Code July 1, 1977, provided that a manfs will was 
revoked by marriage if his wife survived him and was not provided 
for by marriage settlement or in the will or otherwise mentioned 
so as to negate an intention to revoke (74-1-24 and 25). There 
is more reason to speculate that the decedent may have known 
of the former law that the will was revoked than of the 
provisions of the Uniform Probate Code. The only evidence with 
respect to the omitted spouse statute was the cross examination 
of Mr. Ellis by respondentf s counsel that the statute was not 
discussed, the witness didn't know of any such statute and 
didn't know whether Ernest did (Tr 73). The court stated orally 
and in its written findings (R 83) that f,The decedent is 
described by just about everybody as a man who knew what he 
was doing." Taken in the context of the court's ruling that 
the transfers were intended to be in lieu of a testamentary 
provision, the phrase that he "knew what he was doing" would 
mean that Ernest knew of the omitted spouse statute and that 
without any other statement on his part, he knew that a court 
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would rule that the transfers he made to Lola would be deemed 
all she would get from his estate and that she would be deprived 
of the house and furniture. Such a result is not consistent 
with the evidence nor supported thereby. The court said: 
"He was ill a period of time. He knew he was ill. At 
that time if he wanted to clear up any affairs that he 
thought were loose ends, he could have done it.11 
We have no evidence as to what Hhe thought were loose ends" 
or that even though he was ill that death was imminent and 
if he didn't write a new will his relatives and in-laws would 
be able to sell his house and divide the proceeds "because 
they all helped build it". The persons shown by the evidence 
to have done much building on the house were Ernest, Cindy, his 
brother Art and his brother-in-law, Ferris. Ferris was deemed 
to have been paid (Tr 107), and Art was living at the site 
because of his alcohol related illness. There is no evidence 
that the other five residuary legatees in the will: his 
sister, his neice, his sister-in-law, Florence, his brothers-
in-law Alma and Richard Alkema, did any or any substantial 
building (Tr 101 and 102). 
CONCLUSION 
The respondent at trial placed great importance on 
the fact that the marriage was of only 26 months duration and 
that the assets were acquired by joint efforts of Ernest and 
his first wife. It was not the fault of Lola or Ernest that the 
-20-
marriage was terminated by death. She qualified and performed 
as required by law to become entitled to a wifefs share 
irrespective of the duration or source of the assets whether 
by inheritance from another blood line or a previous marriage. 
This Court should remand the case to the trial court 
with instructions to order that the appellant be given her 
intestate share as the surviving spouse and sole heir. 
Dated this 24th day of September, 1985. 
Certificate of Mailing 
I certify I mailed four copies to Mr. C. Gerald 
Parker, Attorney at Law, 2610 Washington Boulevard, P.O. Box 
107, Ogden, Utah, 84402. & 2,y^rf 
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C. Gerald Parker 
Attorney for Personal Representative 
2610 Washington Boulevard 
P. 0. Box 107 
Ogden, Utah 84402 
Telephone: 399-3303 
IN THE DISTRICT COURT OF WEBER COUNTY 
STATE OF UTAH 
In the Matter of the Estate 
of 
ERNEST ALBIN BARTELL, a/k/a 
ERNEST A. BARTELL, a/k/a 
EARNEST A. BARTELL, 
Deceased. 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
Probate No. 15771 
The petition of LOLA BARTELL, pursuant to which she 
is seeking to be declared an "omitted spouse" under Title 75-2-301 
of the Utah Uniform Probate Code, came on regularly for hearing 
on the 31st day of May, 1985, before the Honorable David E. Roth, 
one of the Judges of the above-entitled Court sitting without a 
jury. The petitioner, LOLA BARTELL, appeared in person and was 
represented by her counsel, GEORGE K. FADEL. ALMA ALKEMA, the 
Personal Representative of decedent's estate, appeared in person 
and was represented by his counsel, C. Gerald Parker. The Court 
i 
J heard evidence introduced on behalf of both the petitioner and 
; the said Personal Representative, and after being fully advised 
ADDENDUM 
C. Gerald Parker 
Attorney for Personal Representative 
2610 Washington Boulevard 
P. 0. Box 107 
Ogden, Utah 84402 
Telephone: 399-3303 
IN THE DISTRICT COURT OF WEBER COUNTY 
STATE Or UTAH 
In the Matter of the Estate 
of 
ERNEST ALBIN BARTELL, a/k/a 
ERNEST A. BARTELL, a/k/a 
EARNEST A. BARTELL, 
Deceased. 
ORDER 
Probate No. 15771 
The petition of LOLA BARTELL, pursuant to which she 
is seeking to be declared an nomitted spouse" under Title 75-2-301 
of the Utah Uniform Probate Code, came on regularly for hearing 
on the 31st day of May, 1985, before the Honorable David E. Roth, 
one of the Judges of the above-entitled Court sitting without a 
jury. The petitioner, LOLA BARTELL, appeared in person and was 
represented by her counsel, GEORGE K. FADEL. ALMA ALKEMA, the 
Personal Representative of decedent's estate, appeared in person 
and was represented by his counsel, C. Gerald Parker. The Court 
heard evidence introduced on behalf of both the petitioner and 
the said Personal Representative, and being fully advised in the 
in the premises, now makes the following: 
FINDINGS OF FACT 
1. That decedent, ERNEST ALBIN BARTELL, died testate 
on April 28, 1984, at the age of 72 years, and at the time of 
his death, he was a resident of Weber County, Utah. 
2. That on February 15, 1984, ALMA ALKEMA was appointed 
as the Personal Representative of the estate of said decedent, 
and decedent's Will, dated January 11, 1963 was informally 
probated. 
3. That decedent married his first wife, CINDY, on 
December 2, 1940. They were married to each other until CINDY'S 
death of cancer 40 years later on January 17, 1981. There were 
no children born of this marriage and each of the parties was 
employed during substantially all of the marriage, he at Utah 
Power & Light Company and she at Defense Depot Ogden. 
4. That at the time of their marriage, CINDY owned 
a home which was paid for at 2163 Grant Avenue, Ogden, Utah. 
During the marriage, this home was placed in joint tenancy with 
CINDY and the decedent. 
5. During their marriage, decedent and his first wife, 
CINDY, built a home at 4580 Orchard Avenue, South Ogden, Utah. 
Members of decedent's family, including his brother, and members 
of CINDY'S family, including her brothers and brothers-in-law, 
•2-
spent many hours working together with CINDY and decedent in 
building said home. 
6. The said South Ogden home was acquired in joint 
tenancy by decedent and his first spouse, CINDY, and after CINDY'S 
death, decedent effected a severance of that joint tenancy and 
at the time of decedent's death, he was the sole owner of said 
home. 
I 7. That during the marriage of decedent and his first 
wife, CINDY, they acquired together substantially all of the 
assets which were owned by decedent at the time of his marriage 
to LOLA BARTELL, on February 27, 1982. 
] 8. That decedent was married to LOLA BARTELL for two 
years and two months, until his death on April 28, 1984. Said 
decedent did not die a sudden death but was ill for the last 
several weeks of his life. 
9. Decedent was an intelligent, alert, and meticulous 
I nan who was described by just about everybody as a man who knew 
I what he was doing. He evidenced a pattern of giving to his 
I second wife, LOLA, and during their marriage, he transferred to 
I her some 11 bank accounts totaling approximately $181,597.16. 
He also transferred to her during their marriage stock in Utah 
I Power & Light Company in the sum of $23,658.25. At the time 
•i 
II
 of his death, he left life insurance proceeds to her in the sum 
li 
I1 of $24,905.00. All together, he left her a total of $230,160.41. 
ii 
i 
I 
i 
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10. That at the time of her marriage to decedent, LOLA 
BARTELL, owned a home at Bountiful, Utah which she states was 
worth approximately $50,000.00, furniture, a 1975 Mercury 
automobile, and accounts totaling about $5,000.00. She was, at 
that time, employed at the South Davis Medical Center earning 
approximately $1,300.00 per month. 
11. During the marriage of decedent and LOLA BARTELL, 
they resided in his home in South Ogden and LOLA BARTELL was not 
employed during their marriage. 
12. The assets which were owned by decedent in his 
own name, at the time of his death, and which are subject to the 
terms of his Will, are the home at 4580 Orchard Avenue, South 
Ogden, Utah, a Utah Power & Light Credit Union account of 
approximately $12,000.00, a 1976 Buick automobile, a 1970 
International Travelall, a 1964 Airflow house trailer, and 
household furniture and furnishings. 
13. That the devisees and legatees under decedent's 
Will consist of JAY WENDELL SWAIN, decedent's foster brother, 
and JUANITA EDDY TAGGART, CINDY'S cousin, each of whom were 
given specific bequests of $2,000.00 each, and the remainder 
of the estate is to be divided in equal shares between 'decedent's 
sister, SYLVIA BARTELL CHILD, his niece, BRENDA JOSEPHINE BARTELL 
HESLOP, his first wife's sister, FLORENCE MARGUARITE ALKEMA KENNEDY 
and his first wife's three brothers, CARL HENRY ALKEMA, ALMA ALKEMA 
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and RICHARD MYRON ALKEMA. 
14. That the applicable statute in this case is 
Title 75-2-301 of the Utah Uniform Probate Code which is intended 
to protect an overlooked spouse. The basic question is whether 
this spouse (decedent's second wife) was overlooked by her 
husband and whether decedent intended that the Will operate to 
the extent that it could and whether he intended to provide for 
her separately. The statute suggests that the Court look at 
three things to determine what decedent's intention was. First, 
any statements that decedent made. The next is the amount of 
the transfers decedent made to his second wife outside of the 
Will,, -and the third is other evidence. 
15. Decedent did not make any specific definite statement 
to any person as to what his intention was. Statements testified 
to by either side pretty much tend to wash each other out. 
16. The large amount of assets transferred by decedent 
to his second wife suggest there was an intent for him to provide 
for her outside of the Will and this is significant. 
17. Decedent is described by just about everybody as 
a men who knew what he was doing. He was intelligent, alert, and 
meticulous. Because of this, and because he did evidence a pattern 
of giving to his second wife and transferring properties to her, 
it is the impression of the Court that had he wanted to transfer 
the house to her, he would have done it. Had he wanted her to 
-5-
have everything, he would have changed his Will. He didn't die 
a sudden death. He was ill a period of time and he knew he was 
ill. At that time, if he wanted to clear up any affairs that he 
thought were loose ends he could have done it and at that time, 
if he had intended to transfer the house, that would have been 
the time to do it. This is evidence that he intended the house 
to pass by his previous Will. 
18. The Court believes that the house in South Ogden 
may have been a sentimental item to decedent that he thought had 
connections with his previous family and he thought they should 
dispose of it and dispose of the proceeds of the sale, because 
they all helped build it. 
From the foregoing Findings of Fact, the Court arrives 
at the following: 
CONCLUSIONS OF LAW 
1. That decedent intended to provide for his second 
spouse, LOLA BARTELL, outside of the Will. He did this by 
transferring assets to her in the sum of $230,160.41. She is 
well provided for. The property that was not placed in her 
name or in joint tenancy will be probated under decedent's 
Will dated in 1963. 
DATED this day of , 1985. 
David E. Roth 
District Judge 
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May 31. 1985 IN THE ESTATE OT ERNEST BARTELL 
THE COURT: I will make a couple of observations 
up front that don't necessarily have anything to do with my 
decision. I will do it anyway. 
First of all, it appears this is the type of case 
that generates bad feelings, obviously. From the evidence 
I have heard, I am not prepared to find that there are any 
villains involved here. I think you each have a logical 
claim to what you are putting forward. It is not an obvious 
question. It is going to be a difficult decision. 
I think from what I have heard, Mrs. Bartell, all the 
evidence suggests that you were a good wife, and that you 
made your husband happy during his last years. And I have 
heard nothing to the contrary. The decedent could have 
drafted a new will, and obviously we wouldn't be here today. 
We are here. It is my responsibility to determine what his 
intent was. 
The statute that we are dealing with, that is the focal 
point for this case, is 75-2-301. The statute is intended 
to protect an overlooked spouse. The basic question is 
whether this spouse was overlooked by her husband; whether 
he intended that the will operate to the extent that it could\ 
and intended to provide for her separately. The statute 
suggests that I look at three things to determine what his 
intention was. One are the statements that he made. The nex<{. 
is the amount of transfers. And third, other evidence. 
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I have heard testimony from both sides as to what 
statements were made. And if I had to decide the case on 
statements alone, it would be almost impossible because I 
think they pretty much wash each other out. I don't think 
he made any specific definite statement to any person as to 
what his intention was. He didn't make any specific statement} 
that he intended to have this will apply. That was never 
said. So I look to the other two items. 
The next item is the amount of transfer. It was a larg^ 
amount. A large amount of property transferred from the 
decedent to his wife. And the amount does suggest there was 
an intent for him to provide for her outside of the will. 
I think that's significant. 
As to other evidence, there is testimony concerning the 
decedent. The decedent is described by just about everybody 
as a man who knew what he was doing. He was intelligent, 
alert, meticulous. Because of that, and because he did 
evidence a pattern of giving to his wife, and transferring 
properties' to her, it is my impression that had he wanted to 
transfer the house, he would have done it. Had he wanted her 
to have everything, he would have changed his will. He 
didn't die a sudden death. He was ill a period of time. He 
knew he was ill. At that time if he wanted to clear up any 
affairs that he thought were loose ends, he could have done 
it. At that time if he had intended to transfer the house 
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that would have been the time to do it. I see that as evidenqe 
that he intended that to pass by his previous will. 
The argument was raised if he intended to do it that 
way, he would have given the house and some money to the wife 
and cash to the rest of the people because it would be more 
easily distributed. I think that's a fair argument. That 
was well made. But I think on the other hand there is reason 
to believe that the house itself may have been a sentimental 
item to him that he thought had connections with his previous 
family. And he thought they should dispose of it and dispose 
of the proceeds of the sale, because they all helped build it^ 
Based upon all those factors, I am satisfied by a 
preponderance of the evidence that he intended to provide 
for the spouse outside of the will. He did that. She is 
well provided for. The property that was not placed in her 
name or in joint tenancy will be probated under the will 
that's dated in 1963. 
Mr. Parker, you will prepare the Findings and Conclusions, 
MR. PARKER: Thank you, your Honor. 
THE COURT: Court is in recess. 
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premises, said Court made its Findings of Fact and Conclusions of 
Law, pursuant to which an Order is to be entered; now by virtue 
of the law and premises , in accordance with the facts found and 
conclusions of law aforesaid, it is hereby 
ORDERED, ADJUDGED AND DECREED: 
1. That the Petition of LOLA BARTELL seeking to be 
declared an Momitted spouse11 under Title 75-2-301 of the Utah 
Uniform Probate Code, is hereby denied, and the property which 
was not placed in the name of said petitioner by decedent during 
his lifetime, or which he did not place in joint tenancy with her, 
is hereby ordered to be probated under decedent's Will dated 
January 11, 1963. 
DATED this /1* " day of , 1985 
APPROVED AS TO FORM: 
David E. Roth 
District Judge 
>otfge Kv Fadel 
Attrorney for P e t i t i o n e r 
Lola B a r t e l l 
CERTIFICATE OF MAILING 
I hereby certify that I mailed a copy of the foregoing 
Order to George K. Fadel, Attorney for Petitioner Lola Bartell, at 
170 West Fourth South, Bountiful, Utah 84010, this day of 
June, 1985. 
